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STATEMENT OF THE | SSUE

VWhet her

Petitioner's challenge regarding the June 1997

| andscape architecture |icensure exam nati on shoul d be sustai ned.



PRELI M NARY STATEMENT

By |etter dated Decenber 6, 1997, Petitioner requested "a
formal hearing before the Division of Adm nistrative Hearings
pursuant to Section 120.57(1), Florida Statutes," on her
chal | enge regarding parts 2(7), 4 and 5 of the June 1997 nati onal
| andscape architecture |licensure exam nation. On February 19,
1998, the matter was referred to the D vision of Admnistrative
Hearings (Division) for the assignnent of an adm nistrative | aw
judge to conduct the hearing Petitioner had requested.

As noted above, the hearing was held on July 22, 1998. At
the outset of the hearing, the parties advised that Petitioner's
chal | enge concerning parts 4 and 5 of the exam nation was npot
i nasmuch as, subsequent to initiating her chall enge, she had
retaken and recei ved passi ng grades on those parts of the
exam nati on

Petitioner and C arence Chafee, the Executive Director of
t he Council of Landscape Architectural Registration Boards, were
the only two witnesses to testify at the final hearing. In
addition to their testinony, a total of 14 exhibits (Petitioner's
Exhibits 1 through 9 and Respondent's Exhibits 1 through 5) were
of fered and received into evidence.

At the conclusion of the evidentiary portion of the hearing,
t he undersi gned announced, on the record, that if the parties
desired to file proposed recomended orders, they had to do so

within 14 days fromthe date the transcript of the final hearing



was filed wwth the Division. The hearing transcript was filed on
August 10, 1998.

On August 5, 1998, Petitioner filed a notion requesting that
the record in the instant case be reopened so that she could
of fer, and the undersigned could receive, an additional exhibit,
a letter dated July 29, 1998, fromBret D. Hammond to Petitioner
(which Petitioner asked be marked as Petitioner's Exhibit 10).
On August 7, 1998, the undersigned issued an Order, which
provi ded as foll ows:

No later than 12 days fromthe date of this
Order, Respondent shall file a witten
response to Petitioner's notion if it opposes
the notion. Petitioner's notion wll be
deened to be unopposed if no such witten
response is tinely filed.

Not having received any witten response to Petitioner's
notion, the undersigned, on August 25, 1998, issued an order
granting the notion and receiving Petitioner's Exhibit 10 into
evi dence.

Petitioner and Respondent filed their proposed reconmended
orders on August 5, 1998, and August 27, 1998, respectively.
These proposed recommended orders have been carefully considered

by the undersi gned.

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing and the record as
a whole, the follow ng findings of fact are made:
1. In June of 1994, Petitioner took the national |andscape

architecture licensure exam nati on (LARE)



2. LARE is an exam nation devel oped, adm nistered and
graded by the Council of Landscape Architectural Registration

Boards (CLARB).



3. The 1994 version of LARE, |like all subsequent pre-1997
versions of the exam nation, contained seven parts: Legal and
Adm ni strative Aspects of Practice (part 1), Programm ng and
Environnental Analysis (part 2), Conceptualization and
Comruni cation (part 3), Design Synthesis (part 4), Integration of
Techni cal and Design Requirenents (part 5), Gading and Drai nage
(part 6) and I nplenentation of Design Through the Construction
Process (part 7). Three of the seven parts of the exam nati on,
parts 1, 2 and 7, consisted of nultiple choice questions. Parts
2 and 7 had 90 and 120 questions, respectively. The passing
score for each part of the exam nation was 75.

4. On the June 1994 exam nation, Petitioner received a
passing grade of 75 on part 2 and failing grade of 69 on part 7.

5. In June of 1995, Petitioner retook part 7 of the
exam nation (as well as four other parts of the exam nation she
had failed in 1994).

6. Petitioner received a failing grade of 71 on part 7 of
t he June 1995 exam nati on

7. After receiving her scores on the June 1995 exam nati on,
Petitioner sent a letter, dated Cctober 10, 1995, to the
Depart ment of Business and Professional Regul ation (Departnent),
whi ch read as foll ows:

Pursuant to Section 120.57(1), Florida
Statutes, | would Iike to petition for a

formal hearing before the Division of
Adm ni strative Hearings.



| am di sputing ny scores achieved on the
Landscape Architecture Registration

Exam nation (LARE) for sections 3, 4, 5 6 and
7. The reason | amdisputing the score on

t hese sections is because | was confortable
with the exam nation format, paid specific
attention to detail and felt confident that I
had successful |y desi gned appropriate
bui | dabl e solutions to the problens neeting
or exceedi ng m ni mum conpet ency.

The procedures for requesting a fornal
hearing were witten with what appear to be
contradictions and therefore I amenclosing a
copy that was mailed to ne. Since the

i nformati on panphl et specifically states that
NO CHALLENGES TO SECTIONS 1 THRU 7 OF THE
EXAM NATI ON W LL BE ACCEPTED, it is not clear
then why it states that a candi date el ecting
to review the exam nation for the purpose of
subm tting challenges is then stated. | did
call the Departnment of [Business and

Prof essional] Regul ati on and spoke with JoAnn
Ri chardson at the Bureau of Testing for
clarification. In ny first conversation with
her, she stated that | would be able to
request a pre-hearing review in order to
accurately challenge ny scores. 1In a second
conversation with her on that sane day, she
then said that it would be OK to go to the
review and then submt this letter of
petition for a formal hearing. Since the
dates in this panphlet do not accurately
reflect our conversation, | asked her if she
could wite it in a letter for ne so that

was confident that | would not mss the
deadline to file for this petition. | have
not received this letter fromher and
therefore ampetitioning for a formal hearing
at this tine wth a request for a pre-hearing
review of nmy exam nation

8. Petitioner received a letter fromthe Departnent, dated
Cct ober 27, 1995, acknow edgi ng recei pt of her
Cct ober 10, 1995, letter and advising her that her letter had

been "forwarded to the O fice of the General Counsel for review



and action."

9. No action, however, was subsequently taken on the
matter.

10. Petitioner tel ephoned the Departnent on several
occasions to ascertain the status of her hearing request. She
was told that she would be notified when a hearing was schedul ed.
Such notification, however, never cane.

11. Petitioner therefore applied to retake, in June of
1996, those parts of the LARE she had not yet passed, including
part 7.

12. The Pre-Exam Orientation Information booklet that CLARB
sent to candi dates before the June 1996 exam nation alerted
candi dates to the foll ow ng:

1996 will be the last tine to take Sections 2
and 7 of the LARE separately. 1In 1997,
Sections 2 and 7 of the current test wll be
conbined into a new Section 2(7)- Analytica
and Techni cal Aspects of Practice. If a
candi dat e does not pass both Sections 2 and 7
separately in 1996 he/she will be required to
conpl ete the new Section 2(7).

13. Petitioner received a failing grade of 74 on part 7 of
t he June 1996 exam nation

14. She did not take any steps to challenge this failing
gr ade.

15. The revisions announced in the 1996 Pre-Exam
Orientation Information booklet were nade to the 1997 version of

the LARE. Parts 2 and 7 of the exam nation were replaced by a

new part 2(7), entitled "Analytical and Technical Aspects of



Practice," which consisted of 130 nultiple choice questions.
This new part of the exam nation tested the sanme genera
know edge, skills and abilities as had parts 2 and 7 of the
previ ous exam nations, but did so in a nore efficient manner.
16. In June of 1997, Petitioner took part 2(7) of the

exam nation and received a failing grade.



17. The failing score that Petitioner received on part 2(7)
of the June 1997 exam nation, and the failing scores that she
received on part 7 of the 1994, 1995, and 1996 exam nations, are
reliable indicators of her conpetency in the areas tested at the
time she took the exam nations. These failing scores reflect her
failure to neet m ni num conpetency in the areas tested, as
determ ned by the panel of experts who set the passing scores for
t hese exam nati ons.

CONCLUSI ONS OF LAW

18. A person seeking licensure to engage in the practice of
| andscape architecture in Florida nust take and pass a |icensure
exam nation. Sections 481.309 and 481. 311, Florida Statutes.

19. At all tinmes material to the instant case, the
i censure exam nation for |andscape architects has consisted of
the LARE (as all owed by Section 455.217(1)(d), Florida
Statutes'), plus a part "on the specialized aspects of the
practice of |andscape architecture in this state" (in accordance
with the requirenents of Section 481.309(2), Florida Statutes).

20. At all tinmes material to the instant case, Rule 61GlO-
11.001, Florida Adm nistrative Code, a rule adopted by the Board
of Landscape Architecture (Board), has prescribed the contents of
the licensure exam nation and has provided as foll ows:

(1)(a) The Board [of Landscape Architecture]
approves the Landscape Architect Registration
Exam nati on (LARE) devel oped and adm ni stered

by the Council of Landscape Architectural
Regi strati on Boards and specifies that it



will be the licensing exam nation
adm ni stered by the Departnent on the subject
areas set out in Sections (1)(b)1. through 7.
bel ow. The Departnent shall devel op and
adm ni ster the exam nation on subject area
(1)(b)8. bel ow

(b) The examnation is witten and neasures
conpetency in the follow ng subject areas:

1. Legal and Adm nistrative Aspects of
Practi ce;

2. Programm ng and Environnmental Analysis;
3. Conceptualizing and Conmmuni cati on;
4. Design Synthesis;

5. Integration of Technical and Design
Requi renent s;

6. G ading and Drai nage;

7. Inplenmentation of Design through
Construction Process;

8. Plant materials and specialized aspects
of practice in Florida, including | aws and
regul ati ons.

(2) The Board adopts the passing score for
the LARE as determ ned by the Council of
Landscape Architectural [Registration] Boards
(CLARB). Seventy-five is the passing score
on section (1)(b)8. above.

21. The exam nation review procedure is set forth in Rule
61GL0- 11. 003, Florida Adm nistrative Code, another Board rul e,
which, at all tinmes material to the instant case, has provided as
fol | ows:

(1) A candidate may review the exam nation
gquestions, his answers, problem statenents,
and the eval uation guide used to score his

answers. No candidate may copy materials
provided for his review

10



(2) The candidates' review w || take place
during regul ar business hours, in the
presence of a representative of the
Department, at the Departnent's official
headquarters. All security rules defined in
Rul e 21-11.007, Florida Adm nistrative Code,
shall apply to the review session. Any
candi date violating any security rule wll be
subject to imedi ate dism ssal fromthe
revi ew session and inposition of other
appropriate sanctions.

(3) Witten request for a review nust be
received by the Departnment within fifteen
(15) days of the date on the candidate's
grade notice. Such review nust be conpl eted
within sixty (60) days after the grade
notice. During the review, if a candidate
di sagrees with his scores on any part of the
exam nation for which objections may be
submtted, the candidate may submt witten
objections to the exam nation itens. Such
obj ections nust specify the reasons as to why
the candidate is objecting to the item

(4) Parts 1 through 5 of the exam nation as
provided in Rule 61G10-11.001(1)(b)1. -- 5.,
F.A . C., conprise a uniformnationa

exam nation with uniformgrading criteria
determ ned by the Council of Landscape
Architectural Registration Boards (CLARB) and
w Il not be subject to regrading by the
Department. The review provided by this rule
for those sections is purely to assist the
applicant in any reexam nation. Any

obj ections submtted to Section 6 of the

exam nation as provided in Rule 61G10-
11.001(1)(b)6., F.A.C., will be evaluated and
the Departnent may alter the score under the
appl i cabl e procedures in Rule 21-11.011

F.A C.?2

22. Rule 61-11.012, Florida Adm nistrative Code, a
Departnent rule, |ikew se provides, with respect to national

exam nations, as foll ows:

11



| f the exam nation being challenged is an
exam nation devel oped by or for a national
board, council, association, or society
(hereinafter referred to as national
organi zation), the Departnent shall accept
t he devel opnent and gradi ng of such

exam nation w thout nodification.

23. The exam nation at issue in the instant case, the LARE

is a national exam nation

12



24. More specifically, at issue in the instant case is part
2(7) of the 1997 version of the LARE. Petitioner does not
question the "devel opnent" or "gradi ng" of her performance on
that part of the 1997 exam nation. Rather, she contends that she
shoul d not have been required, in order to qualify for |icensure
as a |l andscape architect, to take this new part of the 1997
exam nation, which conbined parts 2 and 7 of the previous version
of the exam nation, inasnuch as she had received a passing grade
on part 2 of the 1994 exam nation and had deserved to receive a
passi ng grade on part 7 of both the 1995 and 1996 exam nati ons.
Petitioner's argunment is without nerit.

25. Pursuant to Section 481.311(2)(a), Florida Statutes, an
applicant, like Petitioner, seeking to be licensed as a | andscape
architect (other than by endorsenent) nust pass (not sinply cone
cl ose to passing) the licensure exam nation before he or she may
be certified for licensure by the Board. The LARE is a conponent
of the |icensure exam nation the applicant nust pass in order to
qualify for licensure. Petitioner has yet to pass all parts of
the LARE. She may have cane close to passing part 7 of the
exam nation prior to 1997, but the grades that she received (in
1994, 1995, and 1996) on this part of the exam nation were stil
failing grades, which, pursuant to Rules 61-11.012, and 61GlO-
11.003(4), Florida Adm nistrative Code, are not now (nor were
they at any time) subject to challenge or nodification.?

26. Not having received a passing grade on part 7 of the

13



LARE at any tinme prior to 1997, it was necessary for Petitioner
in 1997, if she wanted to be certified for licensure, to take
that part of the 1997 version of the LARE that she had yet to
pass--the new part 2(7), which had replaced parts 2 and 7 of the
previ ous version of the examnation. Had part 2(7) of the 1997
exam nation covered only the subject matter that had been covered
in part 2 of the previous version of the exam nation (which
Petitioner had passed in 1994), the undersigned would find nore
persuasive Petitioner's argunent that she did not need to take
this new part of the examnation to qualify for licensure. Part
2(7), however, also replaced part 7 of the old exam nation, which
Petitioner had never passed. She therefore needed to take and
pass this new part of the exam nation to qualify for licensure.
She took part 2(7) of the examnation in 1997, but received a
failing grade (which she does not, nor could she, in light of the
provi sions of Rules 61-11.012, and 61G10-11.003(4), Florida

Adm ni strative Code, challenge).

27. Because Petitioner did not at any tine prior to 1997
pass part 7 of the old version of the LARE, and because she has
not passed part 2(7) of the nost recent version of the
exam nation, Petitioner is not qualified for licensure as a
| andscape architect.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is

14



RECOMVENDED t hat Respondent enter a Final Order finding that
Petitioner is not qualified for licensure as a | andscape
architect because she has not yet passed the |licensure
exam nation, as required by Section 481.311(2)(a), Florida
St at ut es.

DONE AND ENTERED this 11th day of Septenber, 1998, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 11th day of Septenber, 1998.

ENDNOTES

! Section 455.217(1)(d), Florida Statutes, authorizes "[a] board,
or the departnment when there is no board [to] approve by rule the
use of any national exam nation which the [D]epartnent has
certified as neeting requirenents of national exam nations and
general ly accepted testing standards pursuant to [D]epartnent
rules.”

2 Rule 21-11.011, Florida Administrative Code, was transferred to
Rul e 61-11.011, Florida Adm nistrative Code, and then
subsequently repeal ed effective February 13, 1996.

® Even if these failing grades could be chal |l enged, the outcomne
of the instant case woul d be same since the record evidence is

insufficient to establish any basis upon which to concl ude that
one or nore of the grades should be changed to a passing grade.
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Tal | ahassee, Florida 32399-0792

Angel Gonzal ez, Executive Director
Departnent of Business and

Pr of essi onal Regul ati on
Board of Landscape Architecture
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0750

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.

'Section 455.217(1)(d), Florida Statutes, authorizes "[a] board,
or the departnment when there is no board [to] approve by rule the
use of any national exam nation which the [D]epartnent has
certified as neeting requirenents of national exam nations and
general ly accepted testing standards pursuant to [D]epartnent
rules.”

Rule 21-11.011, F.A C. was transferred to Rule 61-11.011
Florida Adm nistrative Code, and then subsequently repeal ed
effective February 13, 1996.

*Even if these failing grades could be chall enged, the outcone of
the instant case would be sanme since the record evidence is
insufficient to establish any basis upon which to concl ude that
one or nore of the grades should be changed to a passing grade.
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